	[image: image1.jpg]



 

Common Objections Worksheet
	COTS Toolkit

Phase:  

Doc Version:  1.0



Common Objections

Worksheet

Document XXX

Version:
1.0



COMMON REQUESTED CHANGES IN 

A SYSTEMS INTEGRATION AGREEMENT

1. Use of a buyer’s contract form rather than the vendor’s form.

a. The concept of having to enter a buyer’s form of contract is foreign to most systems integrators.

b. Properly positioned and timed, it is best to introduce the buyer’s form of contract early in the vendor evaluation process before one integrator is selected.

c. Explain to each vendor that this contract has been used by buyers to mitigate risk by forcing clarity of roles and responsibilities of the parties, tying payment to deliverables / earned value as this project is critical to the company.  It is an edict from our management and our Board that we prevent any project from runaway costs.  Use of a clear contract written to protect the buyer is one way we do this.

d. Risk is best borne by a vendor who has done this type of project hundreds or thousands of times rather than a buyer who has done this less than half of dozen times

2. Fees
a. Tying payment to deliverables is more commonplace today, but some vendors balk at it if scope is not tightly defined.

b. The concept of withholding a percentage of each payment until the project is completed is new, but where properly positioned, it has been met with good receptivity.  It has been used for many years in the construction industry and ranges from 10% to 25%.  Our goal is 20% but 15% is a common final rate.  This concept is vital in holding the integrator accountable for total project completion by making a significant amount payable only if the entire project is accepted.

c. Reduction for lateness is more common these days as IT contracts are becoming more risk/reward based.  We usually find 1% per day is charged against the vendor for late interim deliverables, but a make up opportunity is afforded if the entire project is delivered on time.  In other words, if an interim deliverable is late by five days, 5% is deducted from the applicable progress payment (let’s say a $5,000 reduction).  The $5,000 penalty will be paid to the vendor if the entire project is delivered on time.

d. Expense reimbursement should be well defined and capped at a specified percentage (usually 12-15%) of the total fees owed on the project.

3. Warranties

a. Vendors usually wish to avoid granting the client to right to pre-approve staff assigned in a fixed fee contract.  But this should be provided to ensure quality and qualification of each person working on your project.
b. Time period for deliverables and services warranty is a typical issue.  We shoot for 180 days so that you have at least two quarters close using the new software.
c. Separation of responsibility between services and software is a key and reasonable issue.  We’ve addressed this, but it was written contemplating that the integrator and the software licensor are not the same company or related in any way.  When you have the professional services group of the software company performing your integration services, this should be modified to protect you.
4. Intellectual Property Ownership

a. It should be made clear that any custom reports, interfaces, conversions, and enhancements done by the integrator for you are your property as work made for hire.
b. This is a big issue when you use the professional services group of the software company, but nonetheless, ownership should be granted to the client for these types of customized modifications.
5. Statement of Work

a. Most integrators try to describe their services as “assisting the client in their implementation”.  We avoid these vague and non-committal terms.  We use the table format to capture the services to be provided, the resulting deliverable, reference to a sample as acceptance criteria, a due date, the acceptor’s name and amount to be paid when accepted.
b. The deliverable acceptance process almost always carries a minimum amount of days for the client to accept or reject.  (Of course, rejection may only occur if the deliverable does not conform to the objective acceptance criteria agreed to in the SOW).  We usually see five days for documentation deliverable acceptance and a bit longer for functional (software) deliverables.
c. The acceptance criterion becomes a tedious section to create.  It is not something that most integrators do well.  But, after it is completed, most integrators find it more effective to have well-written acceptance criteria for a deliverable, because it avoids the client from creating a new requirement or quality for a certain deliverable.  Here, clarity of acceptance criteria helps both sides.
6. Client Duties vs. Assumptions

a. A typical integrator contract term is “assumptions”, which is where they lump just about everything that needs to occur for the project to be successful.  We recommend that this concept be avoided and require the integrator to convert their assumptions into clear duties of either the integrator or the client, with defined due dates.  The client should walk away with a clear checklist of their duties to avoid the integrator shifting blame to the client unreasonably.
7. General Provisions

a. Limitation of liability is typically capped at an amount equal to the fees paid to the integrator.  It has been very difficult to contractually extend the liability of the integrator to more than fees paid.
b. Assignment clauses desired by a vendor typically disallow assignment by the client without the integrator’s consent.  Our contract form addresses this up front and allows either party to assign to a successor provided that the successor agrees to perform the contractual duties of the party.
c. Dispute resolution becomes molded to fit the experience of the lawyers involved.  If one considers arbitration a good medium for dispute resolution, they tend to stick with it. 
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